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RESIDENTIAL CAPITAL, LLC, ET AL.

PROCEEDI NGS

THE COURT: Please be seated. Al right. W're here
in Residential Capital, nunber 12-12020. This is a hearing
with respect to the discovery dispute regarding the investors
represented by Wllkie Farr, their nmotion to -- or application
to conpel production of privileged information fromthe RVBS
trustees of the trusts that are wapped with FGA C i nsurance.

M. Kerr?

MR KERR:  Your Honor, it's Charles Kerr of Mrrison &
Foerster on behalf of the debtors.

|'mjust here to say |'mhere.

THE COURT: You're the naster of cerenonies? |Is
t hat --

MR KERR: |'mthe nmaster of cerempbnies. |'magoing to
turn it over the parties of interest.

THE COURT: Ckay.

MR KERR But so | know Ms. Eaton's here and M.
Weitnauer's here, so | don't know who you want to start wth,
but I'll turn it over to you.

THE COURT: Well, | guess Ms. Eaton, because she's the
one who's trying to get this stuff.

M5. EATON. Good afternoon, Your Honor. Just to put
the dispute in context somewhat, the Court will renenber,
per haps, that the dispute really centers on the findings

contained in the proposed order submtted in connection wth
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RESIDENTIAL CAPITAL, LLC, ET AL.

the debtors' notion for approval of the FA C settl enent
agreenent that our clients, ny clients take issue with. And
t hose findings provide that the FG C settlenent agreenent is in
the best interest of ny clients, the investors and the FGC
wr apped trusts, anong other things, that the agreement is in
the best interest of the trusts, and noreover, that it's in the
best interest of the trustees, who are fiduciaries to those
trusts. The findings also provide that the trustees acted
reasonably and in good faith in agreeing to the FA C settl enment
agreenent and binding the F@ C wap trust investors to its
t er ns.

When this matter cones on for hearing, we intend to
try and prove that in fact the settlenent agreenent was not in
the best interests of the investors, froman econom c point of
view, and that in fact, there was a pre-existing plan, to which
the trustees did not object, that was pending before the state
rehabilitation court, that provided for recoveries that were
econom cal ly superior --

THE COURT: Well, that's your position, that over,
what, the next fifty years, the present val ue of the
recoveries, you believe, would be superior to the |unp sum

paynent that will be paid pursuant to the settlenent, if it's

approved. 1|Is that a fair statenent?
M5. EATON:. | hate to argue with the Court, but
somewhat, not entirely, fair. The great -- the vast bul k of
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RESIDENTIAL CAPITAL, LLC, ET AL.

the paynents will be --

THE COURT: Oh,

not fifty years?

M5. EATON: Not fifty years, and that's part of what's
in dispute here. So --

THE COURT: But --

M5. EATON. -- but yes and no, Your Honor.

THE COURT: Ckay. The fundanmental point that you're

challenging is the fairness of the settlenment froman economc

poi nt of view, based on vyour client's assessnent that they

will do better under the F@ C rehabilitation plan, with

paynments received over time, than they will by the trustees

settling for a lunp sum paynent. That's fundanental |y what

you're disputing, isn't it?

M5. EATON.  Fundamental ly, there was a pre-existing

pl an that provided for superior econom c recovery.

THE COURT: Pre-existing or otherwi se, | nean, you say

there's a plan which doesn't pay, today, what would be paid if

this settlenent's approved; do you agree with that?
M5. EATON. We'd be paid on different terns.

THE COURT: R ght. And so -- and of course, the

standard in this court -- | don't know about in the state

court, but the standard here for approval of a settlement is,

you know, is the settlement in the range of reasonabl eness,

have the trustees -- has the debtor and others established --

satisfied a best interest test that this settlenent is fair and
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RESIDENTIAL CAPITAL, LLC, ET AL.
10

reasonable. And you challenge that; | understand that. But
you're -- | guess the point is your point is really an economc
i ssue, that you think you do better under the previously
approved FG C rehabilitation plan than you would here. That's
sonething of a bet, don't you agree with that?

M5. EATON. | would not agree with that, Your Honor.

THE COURT: You don't.

M5. EATON. That's what the expert testinony is --

THE COURT: Al right. | guess we'll --
M5. EATON. -- hopefully going to show and convi nce
the Court.

THE COURT: Let ne ask you a couple of questions. Are
there current defaults in the trust in which your client holds
certificate -- they're certificates; is that what they're
cal | ed?

M5. EATON:  Yes, Your Honor.

THE COURT: Okay. Are there current defaul ts?

M5. EATON. Has there been an event of default?

THE COURT: Yes, has there been?

M5. EATON. According to the testinony of the Wlls
Fargo trustee yesterday, the answer to that question is yes --

THE COURT: Ckay.

M5. EATON. -- at least with respect to sone of them

THE COURT: So a different answer with respect to a

different trust?
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RESIDENTIAL CAPITAL, LLC, ET AL.
11

M5. EATON. So it woul d appear, according to that.

THE COURT: How many trusts do you believe there's a
current event of default?

M5. EATON. | don't know the answer to that question,
Your Honor, but | could certainly find out.

THE COURT: The event of default which you say has
occurred, is it a paynent default, or is it sone other default?

M5. EATON. | believe it was a paynent default, Your
Honor, yes.

THE COURT: And which of your -- which trusts and
whi ch of your clients?

M5. EATON. | beg your pardon, Your Honor, | didn't
bring those details wth ne.

THE COURT: Ckay.

M5. EATON. But I'mcertain --

THE COURT: Al right.

M5. EATON: | do have the details, not at ny
fingertips --

THE COURT: All right.

M5. EATON. -- and I'd certainly be able to get --

THE COURT: | guess the reason |I'm asking these
questions is, ny reading of the case lawis that an indenture
trustee's obligations are different pre-default and after a
default. You agree with that? | think so.

M5. EATON. | agree that that is one reading of the
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RESIDENTIAL CAPITAL, LLC, ET AL.

12

cases, Your Honor. But | don't think --

THE COURT: |Is there a different reading of the cases?

M5. EATON:. Well, in --

THE COURT: | nean, | haven't found a case that said
anyt hi ng other than that.

M5. EATON. | --

THE COURT: | nost heavily -- | can't say |'ve done
t he nost exhaustive research around, but Judge Mikasey's
decision in LNC I nvestnents -- and he relies on the Beck case
fromthe First Department -- | nean, he clearly draws a
di stinction and says cases do -- he goes back to Learned Hand's

deci sion and basically the cases draw a distinction between
what the pre and post-default obligation are of the trustee.
The cases seemto say after a default, to some extent, unclear
to what extent, the common |aw, New York common |aw fiduciary
duties apply to an indenture trustee.

M5. EATON: Right, and it is quite correct that the
cases that are out there say that. The only reason | qualified
nmy answer is that there are a nunber of different dea
structures at issue here. And there is certainly an argunent
to be made that the distinction drawn in the existing case |aw
about the duties of an indenture trustee, pre and post default,
really, or arguably, don't apply when the deal docunentation --
dependi ng on the deal docunentation --

THE COURT: Yeah.
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RESIDENTIAL CAPITAL, LLC, ET AL.
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M5. EATON. -- is the answer. And | hate to try and
drag you through it right now, but there's a very conplicated
analysis that would | ead one to the conclusion that that
di stinction does not necessarily apply to all of the trust at
issue. But | think the larger --

THE COURT: Ckay.

M5. EATON. -- point, Your Honor --
THE COURT: So let ne -- well, let nme follow up ny
questions and |l et ne see whether -- I'mtrying to see if | can

narrow some of the difference.

M. Witnauer's letter -- | don't know whet her you
signed it or M. Johnson signed it.

MR VEI TNAUER: | was away, so | had one of ny
col l eagues sign it for ne.

THE COURT: Oh, | see --

MR VEI TNAUER: But | am --

THE COURT: -- your initials next to your nane.

MR. VEI TNAUER: -- the person responsible for the
words init.

THE COURT: (Ckay. So in footnote 5, on page 2 -- |
won't read it all, but it says, "solely for the purposes of
resolving this dispute, the FA C trustees stipulate that (i)
they are obligated to act in the best interests of the
I nvestors with respect to the settlenent agreenent and (ii)

that stipulated level of obligation is sufficient to invoke the

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

RESIDENTIAL CAPITAL, LLC, ET AL.
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fiduciary exception in this context - but only when good cause
In the other elenents of the fiduciary exception can be shown."

Do you agree with that statement? Well, it's their
stipulation, but do you -- let nme ask you this, do you agree --
they're willing to stipulate, for purposes of this dispute,
that the fiduciary exception applies. They add the proviso
“but only when good cause" and other requirenents are shown.
Do you agree that good cause is an elenent of the show ng that
you're required to make to i nvoke the fiduciary exception?

M5. EATON: No, | don't agree, but | think that
it's --

THE COURT: Well, | want you to tell nme why you don't
agr ee.

M5. EATON. Because | don't think that it's required
as a matter of federal --

THE COURT: Ckay. Show ne --

M5. EATON.  -- common | aw.

THE COURT: Show ne what cases say that, because |
think this is a very fundanental point in the decision.

M5. EATON. |I'mgoing to get that decision for you --

THE COURT: Yeah, | want you to get it now because
want to address this issue right now, because | think it sets
the framework for our discussion. GCkay. Alston &Bird's
position is -- and they stipulate, so they don't get into a

| engt hy di scussion of it, but you know, this is a fundanental
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RESIDENTIAL CAPITAL, LLC, ET AL.
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poi nt: do you have to show good cause, and if so, have you done
so? And if you' ve done so, with respect to what issues?

| will -- so | make no nystery about it, | nean,
think that Justice Kapnick's decision in Bank of New York
Mellon is -- you know, it's the nost closely anal ogous case
that | have found, called to ny attention by Alston & Bird.
And | think it's a very thoughtful opinion that she wote. And
she obviously believed that good cause was a requirenent, and
she found it as to sone issues and not as to others.

And so | want to get through -- if you don't believe
good cause is a requirenent, you show ne the authority that
supports your concl usion.

M5. EATON. |'mdigging up the cases now, but the two
cases we cited in our letter, Your Honor, are the Martin case
and Law ence v. Cohn at page --

THE COURT: \What's the second one?

M5. EATON. Lawence v. Cohn.

THE COURT: Yeah, so both of those cases are by
Magi strate Judge Dolinger. And Martin involves an ERI SA
fiduciary, and Lawrence, | believe, involved an executor of an
estate; neither involves an indenture trustee. And so why are
those -- why do you think those are the guiding principles?
Magi strate Judge Dol inger is about the only one |'ve seen who
said | don't think the good cause requirenent applies outside

of shareholder suits. And | don't think that's right. | nean,
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Judge Sweet, in the Quintel opinion in the Southern D strict,
which certainly cones |later than Magi strate Judge Dolinger's
deci sions -- Judge Sweet specifically applied the good cause
requirement .

So what -- do you have any authority, other than
Magi strate -- and | respect Magistrate Judge Dolinger; that's
not the issue. But the context in which his two decisions
arise are not this context.

M5. EATON: | ndeed --

THE COURT: And they are -- | nean, at nost, it's
dicta, because he dealt with -- and there are ot her cases that
woul d, arguably -- say, in the fiduciary context, there's

another ERI SA case | read, and in the estate context, although
| have to say that there are other even estate context, which
seenmed to inpose good faith (sic). But Judge Sweet, in -- let
me find his case. Yeah, in G| Holdings v. Heyman, Judge Sweet
says there's no difference between New York | aw and federal |aw
with respect to the fiduciary exception, so he doesn't have to
resolve the conflict issue. | think it's not a clear question
whet her New York | aw woul d govern here or whether federal |aw
woul d govern here. Judge Sweet, in Heyman, concludes it
doesn't make any difference; there's no difference. And |I've
read all -- |'ve read both of Magistrate Judge Dolinger's
opinion, | just don't see why they would apply in this

Ci rcunst ance
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M5. EATON. Well, and | -- well, | agree, Your Honor
In different circunstances, the courts seemto be applying --
THE COURT: Do you have any authority, in the context
of a an indenture trustee, that says the good faith --
excuse -- the good cause requirenment for invoking the fiduciary

exception, that that requirenent doesn't apply?

M5. EATON. The short answer to that question is no,
Your Honor.

THE COURT: Okay.

M5. EATON: | would like to point out one thing that
goes back to an issue that the Court raised a couple of mnutes
ago, and that was with respect to whether there was an event of
default. Yesterday we took the deposition of the
representative of Wlls Fargo, who is one of the RVBS trustees
for the trust in question. And that representative testified
to two things, one of which |I've already nmentioned, i.e., that
Wl ls Fargo did determne that there had been an event of
default with respect to one trust. Wth respect to the
remai ning trusts, they were unable to ascertain, according to
the testinony, whether an event of default had occurred or had
not occurred, and elected, on that basis, to treat all of the
trusts in the same fashi on and conceded, during deposition,
that Wells Fargo did indeed owe a fiduciary duty to the
I nvestors --

THE COURT: Well, that's one of the trustees.
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M5. EATON. -- in the FA C-repped trust, so --

THE COURT: That's one of the trustees. |It's not --
that's -- | nmean, that's a position that | guess would be
consistent with the footnote fromthe Alston & Bird letter that
| just read; they're saying they're stipulating. But that's

why | want to focus in, what does that nean, okay?

| will, for purposes of this hearing, w thout going
further, since the trustees are not disputing it -- they say
that the fiduciary exception -- that the facts are sufficient

to invoke the fiduciary exception in this context. They, of
course, argue that the good faith -- the good cause; | keep
saying good faith -- the good cause requirenent nust be
satisfied, and they say you haven't done that. And that's why
I"'mtrying to -- so | think | got an answer now, you have no
authority, other than Magistrate Judge Dolin's (sic) two
deci si ons, one involving an ERI SA fiduciary, and one involving
an estate matter.

M5. EATON. And the United States Suprene Court in
what we woul d say is an anal ogous circunstance. You're quite
right, Your Honor. Nothing --

THE COURT: Ckay.

M5. EATON: -- on all fours in the context of --

THE COURT: So you think that Justice Kapnick got it
wong in Bank of New York Mellon?

M5. EATON:.  Well, she was applying New York | aw.
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THE COURT: Well, but you know, and Judge Sweet has
said he doesn't see any difference between the two. There's no
definitive -- Second Grcuit hasn't ruled on it.

M5. EATON:  Correct.

THE COURT: There is no binding authority on this
court that | found.

M5. EATON. Correct.

THE COURT: And so what do | find persuasive? Because
Judge Mikasey, in LNC I nvestnents, doesn't say post-default the
i ndenture trustee has exactly the sanme obligations that m ght
be the obligations of an express trustee of an express trust.
Thi s does seemdifferent.

How many investors are there in the trusts wapped by

FA C?

M5. EATON. The total nunber of investors?

THE COURT:  Yes.

M5. EATON. That information is not available to us,
Your Honor, | don't believe.

THE COURT: M. Witnauer, can you provide nme with
that information, an estimate on the nunber?

MR, VEI TNAUER:  Your Honor, Kit Weitnauer on behal f of
Wel|'s Fargo, and speaking on --

THE COURT: |'m m spronounci ng your nane, and |
apol ogi ze.

MR VEI TNAUER: On, that's all right.
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THE COURT: Ckay.

MR. VEI TNAUER: Everybody does. And speaking al so on
behal f of the FA C trustees --

THE COURT: Ckay.

MR VEI TNAUER: -- as enunerated in ny letter

We do not know the nunber of the investors. It may be
we could get that for you if it's inportant.

| think all we need to point out at this point is that
Ms. Eaton represents a group of investors who have hol dings in
sone of the FA C-repped trusts. There are others, of course,

t hat support the deal, and then sonme we've not heard from

THE COURT: Al right. ay. Go ahead, Ms. Eaton.

M5. EATON. So focusing on the good cause requirenent,
Your Honor, | think that we have established that good cause
exists for the application of the fiduciary exception.

THE COURT: May | ask you this question? In what, if
any, way do you contend the trustees engaged in self-dealing or
that they have a conflict of interest.

M5. EATON:. Well, one of the ways is, Your Honor,
they' ve sought a ruling fromthis Court that the settl enent
agreenent was in their best interest. Now, that's not --

THE COURT: And you think that establishes a conflict?

M5. EATON: No, and that -- | was going to say, that
Is not a direct -- that is not a direct conflict --

THE COURT: So |let ne ask --
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M5. EATON.  -- although --
THE COURT: -- ny question again, and I want a direct
answer to ny direct question. In what, if any, way do you

contend that the trustees engaged in self-dealing? Let me
break it down into two parts.

M5. EATON:. W don't have any basis to believe that
the trustees engaged in self-dealing, Your Honor.

THE COURT: And in what, if any, way do you contend
that the trustees have a conflict of interest?

M5. EATON. If You | ook at page 6 of our letter to the
Court, and in particular, footnote 15, we drew the Court's
attention there to sone filings that the -- certain trustees,
at least, had nade in the FA@ C rehabilitation action where they
objected to the rehabilitation plan on the basis that it woul d,
essentially, require themto continue shoul dering the burdens
of being trustees for these particular trusts for |onger --

THE COURT: (Okay. And that --

M5. EATON. -- than they wanted --

THE COURT: -- that objection was overrul ed, and the
rehabilitation plan was approved, correct?

M5. EATON: Well, | believe that they withdrew their
obj ections --

THE COURT: Ckay - -

M5. EATON. -- ultimately --

THE COURT: -- they wthdrew their objections.
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MS. EATON.  -- Your Honor, after certain other details
were - -

THE COURT: The fact that they objected, that they
coul d thereby be signed on as trustees for a very, very long
tinme, fifty years, or long -- or shorter, you think that
establishes a conflict of interest?

M5. EATON: | don't think that it establishes a
conflict of interest; | think that the --

THE COURT: What are your facts that support a
colorable claimthat the trustees have a conflict of interest?
Specifically, what are the facts that establish a colorable
claimthat the trustees have a conflict of interest in seeking
approval of this settlenment?

M5. EATON: We don't have those facts, Your Honor,
because we have been denied --

THE COURT: Well, you don't --

M5. EATON. -- discovery inits --

THE COURT: -- privileged information. |f the good
cause requirenent applies, and the cases, such as Bank of New
York Mellon and the Hoops (ph.) case fromthe Third Departnent,
witten by Judge Levine -- who went on to serve with
di stinction on the New York Court of Appeals for nany years;
this is when he was on the Third Departnent -- self-dealing and
conflict were central to the application to triggering the

fiduciary exception there. And that's why -- if | were --
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that's why | wanted to know. |If | conclude -- and you can
di sagree with this, but if |I conclude that to trigger the good
cause -- in order to trigger the fiduciary exception, you have
to have a colorable -- articulated col orable claimof self-
interest, self-dealing -- self-dealing or conflict of interest,
and what you're telling me is you don't have any specific
facts. You don't get discovery to find out whether you have
a-- candoit. Oherwse -- the privilege wuld be
meani ngless if all you had to do is come in and say, | think
we -- if we get this discovery, we think we'll be able to show

self-dealing or conflict of interest. GCkay. That can't be the
law, it just can't be.

M5. EATON. | thought that the question Your Honor had
posed to nme is whether we had facts that established self-
dealing --

THE COURT:  Support.

M5. EATON. -- or a conflict of --

THE COURT: Do you have any evidence that supports a
contention that the trustees engaged in self-dealing? Break
t hat down.

M5. EATON: Not in self-dealing, Your Honor, no.

THE COURT: GCkay. Do you have any evidence to support
a contention that the trustees have a conflict of interest in
seeki ng approval of the FA C settlenent?

M5. EATON: Yes.
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THE COURT: What is that? Tell nme specifically.

MS. EATON. The evidence is that there was the
pre-existing arrangenent to which the trustees agreed that
provi ded a econom cally superior recovery to the effect --

THE COURT: Well, we don't know whether it provides an
econom cally su -- you say it provides an econom cally superior
result. That, | suppose, will be one of the issues that ||
hear. So you say a -- | cut you off, but | think you said it
before, a pre-existing arrangenment for what you believe is an
econonmi cal ly superior result for the investors?

M5. EATON: | think in order to neet the test
articulated by Justice Kapnick in the Bank of New York case,
I"mtrying to lay out all of the factors that we believe, in
conmbi nation, neet the standard for establishing that we have a
colorable claimof a conflict of interest. One of themis, why
is it that the trustees engaged in a | ong, drawn out process to
negotiate the ternms of the FA C rehabilitation plan, and once
that process had concluded, for reasons that they have never
di scl osed to us, decided to engage in a different settl enent
agreenent that we contend -- yes, it's subject to proof at
trial -- was economcally far inferior to the deal that had
al ready been hammered out. That's --

THE COURT: Well, FAC didn't --

M5. EATON.  -- point nunber one.

THE COURT: -- wrap only ResCap trusts, correct?
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M5. EATON:
THE COURT:
M5. EATON
THE COURT

25

| beg your pardon?
FA@C did not wap only ResCap trusts.
That is correct, Your Honor.

So the fact that they have a

rehabilitation plan that provides a result, not all of the

sponsors of the trusts that they wap are in a bankruptcy

proceedi ng, agreed?
V5. EATON
THE COURT

Yes.

Ckay. And you don't think those

ci rcunmst ances could | ead trustees to conclude that we think the

trusts, for which we act as trustees, would be better off if we

negotiate a settlenent that results in a | unp-sum paynent

today, versus the uncertainty of collecting over a |ong period

of time? You don't think they can do that?

M5. EATON
Honor .

THE COURT

M5. EATON:

| think it would depend on the facts, Your

Al right.

What ot her evidence do you have to support

a contention that the trustees have a conflict of interest in

seeki ng approval of the FAC settl enent?

M5. EATON:

That agai nst that background, on the sane

day that the PSA was signed, the FA C settl enent agreenent was

signed. A notion was made for approval of the PSA, for reas --

THE COURT:

It's included in the term sheet of the

PSA. | nean, it's enbodied -- it's a requirenent --
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M5. EATON. It --

THE COURT: -- of the PSA.

M5. EATON: Right, and it was a final executed
settl ement agreenent, and for reasons unknown, it was not
di scl osed to any of the investors. |In fact, it took --

THE COURT: But how does that show a conflict of
Interest on the part of the trustees?

MS. EATON. Because at the sanme tine that the trustees
were doi ng these things, cutting a deal on -- let's say on the
side, not disclosing to investors that they were enbarking on
settl ement discussions for a different deal, whereas everybody
t hought they were negotiating over the ternms of the
rehabilitation agreenent, they provided no notice to any
I nvestors. They failed to disclose the fact that they had
al ready reached an agreenent and signed an agreenment, and it
was not publicly disclosed, for no reason that we can think of,
for a great many days after that, and in the neantine, joined
In a notion that sought findings that they had acted in good
faith, in the best interests of ny clients, and in the best
interests --

THE COURT: They filed --

M5. EATON. -- of thensel ves.

THE COURT: You think it shows a conflict of interest
because they filed a notion in court asking two courts to

approve the settlenent? | nean, it's another major distinction

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

RESIDENTIAL CAPITAL, LLC, ET AL.
27

bet ween Magi strate Judge Dolinger's two decisions. Here the
settlement wll require approval of two courts, at which you
can air your argunments as to why the settlenent should not be
approved. This is not unilateral or secret action by the
trustees; it requires two courts to approve it.

M5. EATON. And | certainly wasn't suggesting that --

THE COURT: May | ask this? This is for tonorrow, |
think -- | think | set it for tonorrow, but did M. Abranms sign
a confidentiality agreement and participate in the nediation?

M5. EATON: M. Abrams signed an NDA that | negotiated
with the | awers -- nyself and ny partner, M. Abrans,
negotiated wth the | awers at Mrrison & Foerster over a
period of many, many nonths. That is an undi sputed fact.

THE COURT: (Ckay. So your clients were not -- did not
sign on, were not restricted. So M. Abranms was not free to
di sclose to your clients information that he gained in the
medi ation; is that correct?

M5. EATON: He was -- right. Under the terns --

THE COURT: And did M. Abrans |earn, during the
course of the nediation, that there was a settl enent being
negotiated with FA C that was going to be part and parcel of
t he PSA?

M5. EATON: Not to ny know edge, Your Honor. And to
be clear, over the course of those negotiations, we were

seeking an included termin a confidentiality agreenent, or an
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NDA, that would have permtted us to put up a screening wall so

that we could share infornation --

THE COURT: |'mnot --

M5. EATON: -- with our clients.

THE COURT: |'m not focusing on whether -- the reality
Is there was no provision that permtted himto disclose -- as

| understand it, that would have permtted himto disclose
information he learned in the nediation. [I'mnot faulting that
at all. There's sonmebody else sitting in the courtroom whose
clients had that same issue where he participated in mediation

sessi ons but could not disclose to his clients because there

was no such provision. Ckay? But the point is -- and that's
why -- and I'll ask this; maybe one of the other |awers can
tell me this, as to whether -- and | understand he wouldn't be

able to disclose the information to your client, but did he
know that the FA C settlenent was an i ssue that was being
consi dered as part of the PSA and the two term sheets?

M5. EATON. | don't believe so, Your Honor.

THE COURT: Ckay. Al right.

M5. EATON. | don't have --

THE COURT: Do you have any -- you've given nme two
things that -- you say the pre-existing arrangenent for
superior economc result, signing the settlenment agreenent
wi t hout disclosing it to your -- to --

M5. EATON. To any investor, inexplicably for --
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THE COURT: Anything el se?

M5. EATON. -- about a week?

THE COURT: Well, okay, wi thout disclosing for a week.
Go head. Anything el se?

M5. EATON: No notice. And that no real nechani sm has
been put in place to allowinvestors a full and fair
opportunity to object to the agreenent.

THE COURT: What are you doi ng here?

M5. EATON: This is the only mechanismthere is, Your
Honor, and --

THE COURT: What's wong with this mechani sn?

M5. EATON. Well, that's the -- the basis for the
notion is that, yes, we've been allowed to participate, yes,
we' ve been allowed to seek the production of docunents. |
think if you ook at the schedule that is attached to our
letter, we've essentially been given publicly filed docunents
and a bunch of confidentiality agreenents, with very few
exceptions. In terns of the depositions that we've been
permtted to take, the witnesses have answered virtually every
qguestion of substance with either an instruction not to answer
from counsel, on the basis of the nmediation privilege, an
instruction not to answer fromcounsel, on the basis that the
information is subject to the attorney-client privilege, or an
| don't know, including --

THE COURT: Did you inquire of the trustees'
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representatives about their consideration of the Duff & Phel ps
report?

M5. EATON:  Yes.

THE COURT: And were you restricted from doing that?

M5. EATON: W were not restricted from asking them
what they considered about the Duff & Phelps report; at the
sanme tinme, we have not been provided with the underlying
assunptions and data that -- well, assunptions and data that
underlie the Duff & Phelps report, so it's very difficult to
sort of get behind it and ask --

THE COURT: Have you asked for that?

M5. EATON:  Yes, indeed.

THE COURT: That's not the privilege log. You know, |
should tell you, when | directed the letter briefs, | directed
the trustees to provide the Court, for in canmera review, with
t he docunents that they withheld on the basis of privilege.
And sitting in front of ne here are three binders that were
delivered to chanbers yesterday at noon, and | reviewed every
page of every one of them Ckay. | didn't see any underlying
information fromDuff & Phelps. Wat is the status of -- are
t here outstanding requests for the data that Duff & Phel ps
considered in preparing its report?

M5. EATON. Yes. W have a dispute about that, if the
Court will give ne a nonent. W took the position, and have

had several discussions about this, that in serving the
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trustees with a docunent request, that they were required to
produce docunents within their possession, custody, and
control, and that would include, obviously, the law firns
representing themand their agents, which is what we did and
what | understand --

THE COURT: Just tell nme --

M5. EATON: -- the debtors did.

THE COURT: -- what the status --

M5. EATON. They took the --

THE COURT: M. Johnson, what's the status of the Duff
& Phel ps underlying --

MR. JOHNSON: Yeah, | have no idea what -- anyway, we,
Your Honor, did produce underlying information that Duff relied
on in preparing their report. Your Honor, there have been at
| east four or five neet and confer phone calls, and this has
never been raised --

THE COURT: | just want --

MR, JOHNSON: -- by Ms. Eaton's client as a

shortcom ng --

THE COURT: |'mgoing to have --
MR JOHNSON: -- in our production.
THE COURT: | want to make it clear, I'mgoing to have

no patience if anything that was provided to Duff & Phel ps that
they considered in preparing their report is not provided. |

mean, it's just -- that should have been done al ready.
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MR, JOHNSON:  Your Honor, that is ny understandi ng.
If Ms. Eaton has a particular issue with --
THE COURT: No privilege has been asserted, has there?
MR JOHNSON: No, Your Honor, that is correct. Wth
respect to what they relied on and their analysis, we have
turned that over; that is ny understanding. | can confirmthat

with ny colleagues. But if M. Eaton has a particular gap or
deficiency that has been identified, | would request that she
raise it wwth us --

THE COURT: Ckay.

MR JOHNSON: -- rather than spring it on us in open
court.

THE COURT: |'m not naking any decision about it.
It's just that it strikes ne that sonething that has to be
produced. | nean --

M5. EATON:  And on the issue --

THE COURT: Tell ne, |1've got three things |isted now,
are there any other -- is there any other evidence that you
bel i eve supports your contention that the trustees have a
conflict of interest in seeking approval -- in entering into
and seeking approval of the settlenent?

M5. EATON: Not that we're aware of at --

THE COURT: Ckay.

M5. EATON. -- this point.

THE COURT: Al right. So three things. Al right,
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go ahead with your argunent.

M5. EATON:. Wth respect to the question of need,
whi ch is sonething we've addressed, in part, already, and one
of the primary considerations that the courts apply and the
good cause requirenent turn to, the trustees have argued that
we can nake a determi nation as to whether the agreenent was in
our best interest on the basis of the contract alone. W don't
think that is a fair or reasonable assertion. Indeed, if that
were the case, one questions why the trustees felt the need to
put in declarations attesting to their --

THE COURT: Look --

M5. EATON. -- the reasonabl eness --
THE COURT: -- you're getting --
M5. EATON. -- in the first place.

THE COURT: You either have taken or you're taking the
depositions of the trustees about their decision to enter into
the settlement, correct?

M5. EATON:  Yes, Your Honor.

THE COURT: (Ckay. And have you taken the Duff &
Phel ps deposition yet?

M5. EATON:  Not yet, Your Honor.

THE COURT: Okay. |'massuming that the trustees are
not using a reliance on advice-of-counsel defense. Justice
Kapnick, in the first part of her opinion, addresses the

at-issue doctrine. That's not before ne today; nobody's raised
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that. The two things that were raised in the correspondence
are the fiduciary exception and, to sone extent, the medi ation
privilege, although not quite as clearly, but -- and that's
what |'ve prepared for and consi dered.

Tell me -- lay out for me why you believe -- assum ng
that | conclude that you have to establish good cause in order
to invoke the fiduciary exception, tell nme specifically why you
bel i eve you have established good cause. And as Justice
Kapni ck did, she didn't look at just either there is -- the
fiduciary exception applies or it doesn't; she | ooked question
by question. And so it's a little unclear to me, with respect
to those things as to self-dealing or conflict, where she did
I nvoke the exception, she found that there were col orabl e
clains that were asserted. That's why |'ve asked you the
questions |'ve asked. And as to others, she concluded they
hadn't. So the others were -- | think she tal ked about the
reasonabl eness of the anpbunt of the settlenent. That sounds
very nmuch |ike your argunent that the anount of this settlenent
I S unreasonabl e because you woul d have done better under the
FA C rehabilitation plan.

M5. EATON. Well, the difference -- the factual
di fference between the two cases is there was a pre-existing
arrangenent in place that the trustees decided to jettison in
favor of an inferior proposal.

THE COURT: That's your position that it's inferior.
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The trustees' positionis it's not inferior, and that's what, |
guess, I'mgoing -- part of what I'mgoing to hear. | nean,
you think any tinme you just say you think there was a better
deal, and if they do anything else, that triggers the fiduciary
exception to attorney-client privilege and you're entitled to
everything they've --

M5. EATON. That's --

THE COURT: -- whatever conmunications there were with
counsel ?

M5. EATON. | certainly didn't make that contention,
Your Honor. As | said --

THE COURT: | thought you did.

M5. EATON. -- at the beginning, what |'mtrying to
focus on here is the findings that the trustees have sought.
That is our only -- that's the only reason that we're here, and
that is what we dispute: why do we think the good cause
exception applies. Wen you address the first el ement under
Justice Kapnick's decision, with respect to need, the fact of
the matter is we are not -- although we've been permtted an
opportunity to participate in discovery, we're not getting any
i nformation, even though the witnesses -- at |east one wtness,
| should say, has testified that the basis for their conclusion
that the FG C settl enent agreenment was in our client's best
I nterest was on the advice that they got fromtheir |ega

advi sors. So --
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THE COURT: Sonebody said that?

M5. EATON. And yet -- and yet, we're not permtted to
inquire into what that advice was. That's an obvious --

THE COURT: \Which --

M5. EATON: -- problem

THE COURT: \Which trustee was that?

M5. EATON. That was this norning at M. Major's
deposition on behalf of the Bank of New York, 30(b)(6) w tness
on behal f of the Bank of New York. | only have the citations
fromthe rough transcript, which I'd be happy to give to Your
Honor, if you'd find that useful.

THE COURT: Do you have -- was there a transcript
bei ng -- you know, a rough transcript being prepared
I mmedi ately or --

M5. EATON:  Yes.

THE COURT: Can | see it?

M5. EATON: It has ny handwiting on it, Your Honor.

THE COURT: Oh.

M5. EATON: Is that --

THE COURT: Well, you don't have to give it to ne
t hen.

M5. EATON: | could read the question --

THE COURT: CGo ahead, read --

M5. EATON. -- and answer for you.

THE COURT: Co ahead.
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M5. EATON. The question was -- one of the findings
was read out to the witness, and the question was:
"Q Do you believe that the settlement agreenent and the
transactions contenpl ated thereby, including the rel eases
therein, are in the best interests of the investors in each
trust?
"A. Yes.
"Q And what do you base that concl usion on?

"A. | base that conclusion on the recommendati on of our

37

financial advisor, the recomendation of our |egal advisor, and

t he anal ysis of our financial advisor."
So clearly, the financial advisor -- the advice of the

financial advisor was one of the reasons why the trustees

concluded that the FA C settl enent agreenent was in ny client's

best interest, but that was not the only reason. And we have
been, as | say, precluded fromgetting discovery into the --
that part of the foundation for their decision. It can -- in
terms of the need test, it can only cone fromthe, allegedly,
privileged information. | can't think of another place where
It would cone from

The other part --

THE COURT: Well, if Bank of New York is going to have
a reliance on advice-of-counsel defense, they're going to have
to produce the advice they gave. | nean, it's as sinple as

t hat .
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Do we have Bank of New York's |awer here? M.
Si egel ?
MR SIECEL: Your Honor, | was actually at the
deposition this norning. It's been a full day. 1It's one thing

for himto say that he actually consulted with his | awers in
this process, which | don't think --

THE COURT: That's not what Ms. Eaton just read to ne.

MR, SIECGEL: | understand what you're saying, but he
had an obligation to do a whole bunch of things and check
boxes. That doesn't mean that this is a matter of reliance on
t he attorney advice here.

THE COURT: You're saying that, but Ms. Eaton just
read ne froma transcript; | assune it's accurate.

MR, SIECGEL: Your Honor, if you want to read the
entire section of the transcript, | think you should do that.

THE COURT: |'mnot particularly interested in doing
that unless | have to.

MR, SIEGEL: No, | know, but |I'mjust saying to you
that that is one line in a four-plus hour deposition that was
taken this norning. And it says what it says --

THE COURT: Ckay.

MR SIECGEL: -- but we -- we don't really think that's
the basis, the gravanen of this thing.

THE COURT: | don't know what -- was he the decision

maker for Bank of New York?
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MR SIEGEL: By hinself? No. He was the line
officer, he consulted with his superiors. But you know, he's
not the only person.

THE COURT: Ckay. Whatever | rule today may change.

MR SIECEL: | understand.

THE COURT: Go ahead, Ms. Eaton.

M5. EATON. In terns of the last elenent, | suppose,
Your Honor, it's the sufficiency of ny client's interest here.

THE COURT: See, that elenent -- and | do want to hear
you on this, because |I'm-- you know, the Alston & Bird letter
makes a |ot of the fact that you' re a subset of sone tranches
of sone trust, and that's of concern to nme. Look, in sonme of
these fiduciary cases where this is -- the ERI SA cases where
it's come up, it's been dealing with a specific person or
institution's account or in the executor cases. So to nme, this
seens to nme nore anal ogous to the sharehol der context. Your
client's own certificates, they're like -- you know, these are
-- there's lots of securities cases pendi ng everywhere
I nvol ving RVMBS trust certificates. So these are all -- you
know, so | -- these do seem nore analogous to ne -- it's one of
the reasons that | think the good cause requiremnment applies,
but whether it's satisfied or not is a different issue.

M5. EATON: And | believe it may have conme fromthe
securities context, Your Honor, and in particular fromthe

Garner case, which addressed the sufficiency of the interest
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element. And it was -- if you look at -- | didn't cite all the
cases or bring themwth ne, for that matter, but if you | ook
at the genesis of that test, it was really nmeant to filter out
so-cal | ed busy body sharehol ders, people who held a mnute
nunber of shares --

THE COURT: So now you're focusing on why |
asked nmy question about what was the total anount of the
certificates issued by --

M5. EATON. Well, | can -- | can -- I'msorry.
didn't nean to interrupt you, Your Honor.

THE COURT: No, that's why | asked the question
about -- you said about how nuch your clients owmn. | don't
know whi ch trusts and what tranches, but that was why | asked
nmy question about what's the total anount of certificates
represented by trusts that were wapped by FAC. I[I'mtrying to
get a sense for how big is your client's interest.

M5. EATON. That information -- that, unfortunately, |
don't believe that information is publicly available. But
here's what | can tell you, is that our clients together with
Freddie Mac hold in excess of a billion dollars' worth of these
FG C-repped securities, and that based on what we've been able
to ascertain, the menbers -- | think it was of the Kathy
Patrick group who signed the FA C settl enment agreenment by
contrast had a position that was just south of the 350 mllion

dollars in those securities.
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So | don't think that it would be fair or reasonable
to conclude that we qualify as busybody interl opers here;
there's a significant ambunt of noney at stake and --

THE COURT: |'m sure your hedge fund clients are only
| ooki ng out for the interests of all those certificate holders
and all of the trusts, and not their own self-interest. So --

M5. EATON.  Welconme to Anmerica, Your Honor

THE COURT: Yeah.

M5. EATON: And the other point that | wanted to nake
vis-a-vis the holdings issue is that the other investors had
positions in trusts that were not repped by FA C and therefore
stood to gain significantly nore fromif the FG C settl enent
were approved than if it were not. So --

THE COURT: Look. Let ne just put this out on the
table now and I'mreluctant to ever see this as part of the
standard that ought to apply in determ ning in whether to
trigger the fiduciary exception, but | spent a |lot of hours
going through the privileged material. Sonme of it was
redacted and where they had the redacted stuff, they had the
unredacted with it. So | saw what was redacted; | saw the
unredacted. And | saw everything else. And | can't block that
out when | anal yze the issue of need.

M5. EATON. May | be heard on that issue?

THE COURT: Well, let nme finish nmy statenment and then

["1l hear you on it.
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| can't -- and | don't think in every instance where
this is raised that the Court should have to do an in canera
review. | did it because we're on such a tight tine frame, |
didn't want to have a hearing today and then conclude | need to
review materials in canmera. And ny clerks didn't doit; | did
it nyself. And ny assessnent, based on all that |I've read, is
that | don't see that you' ve, based on what |'ve read in your
papers, that you've established need for anything that's here.

The trustees' counsel have said repeatedly in court
that the Duff & Phelps report, the analysis of the econom cs,
was the driving factor of the decision to enter into the FGC
settlement. And everything | read in here supports that
contention, okay? Everything | read in here supports that
contention. Yeah, there's a lot of drafts of -- and this would
go to the nediation privileges -- there's a |ot of drafts of
the PSA and the termsheet and the FG C settlenent and conments
on it and all of that, but with respect to the approval of the

FA C settlenment, these three binders that | went through have

not established -- and there was nothing that | read in your
material, and after reviewwng this, | was nore convinced than
ever -- there's nothing that establishes your need to break

privilege; sonmething |'mvery reluctant to do.
Now tell me why you think you' ve established need.
M5. EATON: Well, | don't think, first of all, that

the logs present a full picture. | nmean, for exanple --
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THE COURT: | know. That's why | read all this
stuff -- that does present the full picture.
M5. EATON: | do not know what the --
THE COURT: | know.
M5. EATON. -- trustees have chosen not to log. | can

tell you why | suspect that there are materials that have not
been | ogged.

THE COURT: And | see you've raised a question about
the tine period that they covered. | want to hear fromthem
about it. Al | could review was what | received, and what |
recei ved was on their privileged logs. And | personally | ooked
at it all.

M5. EATON. Wth respect to the date range, it's a
nystery to us why the testinony is that negotiati ons began over
this agreement in January and yet, for whatever reason, they
chose only to produce docunents and therefore to | og docunents
begi nning on March the 18th of this year. The agreenent,
according to the testinony, was signed on May 23rd, and that
was the end date that they chose, both for their production and
for |logging purposes. But of course, they didn't file their
joinder in this court until the 10th of June.

So there are pieced both before their date range and
after their date range that are plainly relevant here, that's
one reason. As | nentioned before, they restricted their

search to their client files, per se. Qur understanding is
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that to the extent that there were negotiations going on here,
they were being conducted by the | awers, and therefore it's
t he docunents within their |awers' files would presumably be

responsi ve --

THE COURT: Lawyers' files -- well, | don't know where
they cane from | nean, there's nunerous e-nmails. They're al
bet ween | awyers. | nean, it's just --

M5. EATON. They nmade a representation to us, Your
Honor, that they did not search their own files for responsive
docurments. And then in those --

THE COURT: | kept their clients kept all the | awer
communi cati ons, So --

M5. EATON: | don't know that --

THE COURT: | don't whether it's all -- I"'mjust -- |
don't nean to be flippant about it --

M5. EATON: | don't think either one of us knows the
answer to this --

THE COURT: Ckay.

M5. EATON. The point that I'mmaking is --

THE COURT: That's a fair point.

M5. EATON. -- that the paraneters that they inposed
on what was rel evant, what they were going to search for, how
they were going to search for, what date ranger they were going
to use, has resulted in a set of materials both produced and

| ogged that seens self-evidently to be a subset. Because, if
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for no other reason, it does not include the period when the
deci sion was made to seek findings fromthis Court that they
had acted in the best interest --

THE COURT: You're all excited about them seeking
findings. It doesn't excite me at all. | nean, | just -- if
they denonstrate that they acted in good faith -- if | approve
the settlenent, not clear, if | approve the settlenent, and the
factual record supports the finding of good faith, I'll make
the finding of good faith. |If it doesn't, | won't.

M5. EATON. Then that's the issue, but the --

THE COURT: But | don't see why that results in
triggering the fiduciary exception. | nean, | just don't. |
mean, | -- let nme hear fromM. Witnauer. |[|'ll give you a
chance to reply.

So tell me first, Ms. Eaton says that you haven't
| ogged docunents fromthe rel evant period and you haven't
produced docunments fromthe |lawers' files. |Is that an
accurate statenment?

MR, VEI TNAUER: Well, part of that question, M.
Johnson may have to answer because he's been closely invol ved
in the production of documents. Wth respect to the tine
period, the trustees picked the day before we got before the
first e-mail that had anything to do with anything that was
close to a suggestion of a deal wth FGAC. M. --

THE COURT: What about Ms. Eaton's statenment that as
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early as January, there were negotiations?

MR. VEI TNAUER: There's -- apparently she's referring
to testinmony by M. Dubel at FA C about negotiati ons he was
havi ng over at -- not with us.

THE COURT: Who were they having -- do you know?

MR VEI TNAUER: Wth the debtors, is what |I'mtold.

THE COURT: Ckay.

MR, JOHNSON:  No.

MR VElI TNAUER: Not the debtors. Ckay, well --
MR JOHNSON: Well, with the institutional investors.
MR. VEl TNAUER: I nstitutional investors.

THE COURT: But not with your client --

MR VEI TNAUER: Yes, sir,

THE COURT: -- not with the trustees?

MR VEI TNAUER. Right, the --

THE COURT: You're speaking; | assume sonebody will
pop up --

MR, VEI TNAUER: Right. W were brought into the tent
| ater, Your Honor, on or about the 19th.

THE COURT: M. Johnson wants to whisper in your ear.
Go ahead. You can tell me or you can tell him | don't care.

MR VEI TNAUER. Go ahead.

MR JOHNSON: |'msorry, Your Honor; you' ve sort of
probably picked up on that in our shop, I've sort of taken

charge of the responsibility matters and this is the brain
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trust on the law, so that's why he wote the letter to you on
this particular issue.

THE COURT: But he didn't sign it.

MR JOHNSON: We have an expert on signatures as well,
Your Honor.

MR VEITNAUER | directed it.

MR JOHNSON:  Your Honor, M. Weitnauer is correct

t hat --

THE COURT: See, | see M. Shore sitting in the back
and | get his letters. He doesn't even sign -- nobody even
signs, so he -- go ahead, |'msorry.

MR JOHNSON:  Your Honor, M. Weitnauer is correct
that our clients were first brought into the settl enent
negotiations around March 19th, | think it is --

THE COURT: That's for all the trustees; not just the
specific ones that you represent?

MR JOHNSON:  Yes. And, Your Honor, | believe that is
entirely -- in fact, | knowit's consistent because |'ve
participated or listened in on the depositions so far -- it's
consistent with the testinony of the trustees’ w tnesses so far
as wel | .

THE COURT: And what about the cutoff date?

MR. JOHNSON: Your Honor, we -- yeah, Your Honor, we

made the cutoff date the date that we executed the FA C

settlement agreenment. W're not sure why anything after that
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date woul d be relevant since it's our understanding that this
di spute really should be about --

THE COURT: Well, sonebody's --

MR JOHNSON: -- the settlenent agreenent.

THE COURT: -- could have witten an e-mail, boy, we
really pulled the wool over their eyes on this one.

MR JOHNSON: | don't think that type of docunent
exi st, but --

THE COURT: Well, that nmay be true and it may not be
true. | don't know.

MR JOHNSON: But, Your Honor, the relevant tine
period in terns of considering whether this settlenent
agreenent is in the best interest and the good faith basis upon
which the trustees decided to enter into this settlenent
agreenent, all of that is going to date as of May 23rd, 2013,
and prior to that.

THE COURT: Ckay.

MR JOHNSON: So that's the basis for that, Your

Honor .

THE COURT: Al right.

MR JOHNSON:  While I"mup, I'll just address it
before we get back to the brain trust, | guess, and the | aw

In ternms of the files that were searched, |awer files were
searched; at |east the trustees searched |awer files, internal

| awyer files. The trustees did not search their outside
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counsels' files. There's been no evidence so far, at |east
devel oped in the depositions, that there's any reason to
believe that the files of the clients would, for any reason, be
i nconpl ete and not contain those conmmunications --

THE COURT: Let nme ask this. D d you search your
files?

MR, JOHNSON:  No, Your Honor. Well, excuse ne; Wlls
Fargo did. Alston & Bird's counsel did not. And there is
certainly authority, Your Honor, for Iimting discovery just to
the actual parties, not having the outside counsel who
represented the parties in the underlying transacti on and who
represent the party in the disputed issue, also serve their
files.

THE COURT: Well, the disputed issues is a different
i ssue than -- you represented Wells Fargo in the negotiations?

MR JOHNSON:  Your Honor, this firmdid. Yes.

THE COURT: So why shouldn't you have to search your
firms files for files during the negotiation?

MR. JOHNSON: Because, Your Honor, the only thing that
could be relevant -- | nean, there would be nothing that woul d
be di scoverable, is the short answer. | --

THE COURT: | don't know whether that's true or not.
| nmean, look, if |I were to -- if Ms. Eaton persuaded ne that
the fiduciary exception was triggered, why wouldn't that, if

you had privileged docunents in your file, wouldn't you have to
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produce them then?

MR, JOHNSON:  Your Honor, yes. Under that assunption
attorney-client-privileged comunications woul d be
di scoverabl e. But again, Your Honor, there's no show ng that
t hose comuni cations formthe client's side are inconplete.
And of course, in every litigat -- excuse ne; every discovery
scenario, it is always appropriate to consider whether the
burden and cost associated with the search is commensurate wth
any potential benefit.

THE COURT: Well, usually you sort that out with
opposi ng counsel because it's what's good for you is good for
t hem

MR JOHNSON: We never asked, Your Honor, that the
WIllkie Farr firm which apparently has been --

THE COURT: You just want to take M. Abrans'
deposi ti on now.

MR. JOHNSON: Yes, Your Honor, as to non-privileged
matters only, as to which he has know edge but his client has
not. That's the difference, Your Honor. Qur clients are in
possessi on of those attorney-client comrunications that are at
i ssue here. M. Abrans is in possession because of this
confidentiality agreenent that his clients allowed himto sign
up, is the only one who knows precisely what he found out about
this settlenent agreenent. That's not the case here.

Al ston & Bird doesn't know anythi ng about these
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attorney-client comunications that its clients doesn't know
about because its client is necessarily part of that
comuni cati on.

THE COURT: Let's --

MR JOHNSON: Do you want to get back to the brain
trust -- okay. Thank you, Your Honor.

MR. VEITNAUER: | really hate being characterized that
way, but here | am

THE COURT: Take it, you know, | nean --

MR WVEI TNAUER Ckay. Well, Your Honor, | think that
what | would focus on is that while Ms. Eaton was concerned
about this being a final agreenent agreed to in secret and
sonet hi ng she coul dn't do anything about and she's faced with
findi ngs about our behavior in comng to that agreenent, if you
| ook at the settlenent agreenent itself, you'll see that we
very carefully said that a condition to its effectiveness was
the entry, anong other things, of this Court's order approving
It. And it will termnate if that order's not entered by
August 19th, | think it is.

THE COURT: But they're -- |look, they' re opposing it.

MR VEI TNAUER:  Um hum

THE COURT: And they're entitled to a fair opportunity
to oppose it.

VMR, VEEI TNAUER:  Absol ut el y.

THE COURT: Al right. It doesn't nean that

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

RESIDENTIAL CAPITAL, LLC, ET AL.
52

automatically neans that they get attorney-client-privileged
conmmuni cati on.

MR VEI TNAUER: All right.

THE COURT: Bank of New York may have a problemafter
M. Mjor's deposition, but we'll see. Gkay. |f Bank of New
York, for exanple, is putting at issue the advice of counsel as
supporting their decision to approve the settlenent, we'll --
that's going to get revisited. But we won't dwell on that now.

So Ms. Eaton, in response | pressed her about this,
first to ask in what, if any way, do you contend the trustees
engaged in self-dealing and have a conflict of interest. And
then | asked what evi dence do you have to support such
contentions. Gkay. And she identified three things. The pre-
exi sting arrangenent for superior economc result: tell ne why
you di sagree that that is evidence that supports the contention
of conflict of interest.

MR VEI TNAUER: Your Honor, the fact of the matter is
t hat peopl e can di sagree about economc terns, whether they're
good, bad or indifferent. | do not think it could ever be the
rul e that just because sonmeone di sagreed about the nerits of a
particul ar settlement, and the business terns contained within
it, that a party entering into that agreenent nust necessarily
have a conflict or a lack of good faith.

Wth respect to the economc nerits of the settlenent,

| guess two things. Justice Kapnick noted the difference
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bet ween al | egati ons of conflict of interest versus whether or
not a particular transaction was reasonabl e.

THE COURT: She didn't permt -- she didn't invoke the
fiduciary exception with respect to the amount of the
settl enent.

MR. VEEI TNAUER: Correct.

THE COURT: That's -- but --

MR. VEI TNAUER: And so | do think the fundanental
di sagreement is that the objecting parties, as is their right,
don't think it's a good deal. And that gets back to, really,
how this was set up. |In order for the settlenent to becone
effective, this Court and the rehabilitation court have to
approve it. The orders that have to be entered that cannot be
wai ved have to include an affirmative finding that the
transactions contenplated by the settlement agreenent are in
the best interest of the investors.

You may disagree with the trustees' viewthat this is
in the best interest. You nmay disagree with Duff. You may
di sagree with institutional investors who also think it was in
the best interest. You may agree with them And if that's the
case, it won't be approved and we won't get any findings. It
is not as though we were asking for findings that we acted in
their best interest even though you thought the deal was a bad
deal. There's a conplete consistency between a finding that we

think you'll be justified in comng to that it is in the best
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interest of the investors, and that, therefore, we acted in
their best interest.

So, to ne, the fact that there's a disagreenent about
the nerits of the economcs, just could never get to a point of
conflict of interest.

THE COURT: And what about, she raised that there was
a signed settlenent agreenent w thout disclosure for one week?

MR, WVEI TNAUER:  Your Honor, it would have been
i npossi bl e for everybody who mi ght be economically affected by
this settlenment to be in the room And it fell to the trustees
to do their part in deciding whether or not the settlenent was
in the best interest of all the investors. The settlenent
itself provides that within, | think it said seven days, the
debtors would be obligated to file it in this court and seek
approval of it. And I didn't count the days, but | think the
debtors promptly filed it --

THE COURT: They did. | think that, as | recall, |
remenber M. Lee and M. Eckstein conplaining -- not
conpl ai ning, but they canme in absolutely bleary because they
got the PSA filed -- | gave them a deadline and they begged for
a couple nore days and when | gave the deadline -- so | agreed
to the couple nore days and they literally, they got it in
m nutes before the deadline. So it was around -- | take them
at their word that it was a many-days, round-the-clock effort

to get -- because it involved a lot nore than just the FAC
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settl ement, obviously.

MR. VEEI TNAUER: Correct.

THE COURT: It was a maj or undert aki ng.

MR WVEI TNAUER: Hundreds of fol ks woul d substanti ate
their position that they were round-the-cl ock.

THE COURT: Yes. (kay, so the last point was no
mechanismto allow the investors to object.

MR VEI TNAUER: Well, and that seens odd to ne because
we specifically required that the agreenment be conditioned on
two courts' finding it to be in their best interest, that the
debtors in this court give a notion to get it approved. They
are here; they are objecting. And | don't know any ot her
mechani cal way to nove this case forward except for the
trustees to act as they nust and then give fol ks an opportunity
to conplain about it. And we will see whether or not it was in
fact in the best interest of the investors after you hear from
their experts and their clients on why it's a terrible deal, if
that's what their experts say, and the evidence that's put up
by the debtors and the trustees.

THE COURT: Have you taken their expert depositions
yet ?

MR VEI TNAUER: No, declarations of experts, | think,
are due Friday and then depositions will be next week.

THE COURT: Al right.

Al right, anything else you want to raise at this
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poi nt ?

MR, VEI TNAUER: | would just add, at the very end, if
you |l ook at their letter, the types of things they say they
would Iike to find out, what coul d have been gai ned which --
what was given up as part of the negotiations, that goes
straight to the nmediation privilege which would just be on top
of other argunents.

Thank you.

THE COURT: Al right, thank you

Ms. Eaton -- well, let nme see, anybody el se want to be
heard? And then I'Il give you a chance to reply.

Al right, Ms. Eaton?

M5. EATON. Just a couple of points, Your Honor. Wth
respect to the argunent that this is no different than any run-
of-the-m || dispute about valuation or econom c value of the
deal --

THE COURT: |'mnot sure he said that, but it's an
econom ¢ di spute about val uation.

M5. EATON. At bottom certainly, it is, at bottom
iIt's that. The standard to be applied by the Court on this
notion is whether the agreenent is outside the range of
reasonabl eness fromthe point of view of the estate, with
respect to the trustees, however. So it's quite possible that
the Court could approve the settlenent agreenent. But what's

been baked in here is a walk right on behalf of the trustees
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that if they do not get the findings that they have sought from
this Court, that they can wal k anay fromthe deal, which is one
of the reasons why we think this is not just a

strai ghtforward --

THE COURT: The ternms of the deal require the Court to
make additional findings, no mstake about it --

M5. EATON. Right.

THE COURT: -- that go beyond the normal findings on a
9019 notion. There's no question about that.

M5. EATON: Right, Your Honor. And then with respect
to the mechanismto object, it's been said well, the investors
have the opportunity to object here and they have the
opportunity to object in the state court. But, of course, you
may renenber that they' ve taken the position that we | ack
standing to object --

THE COURT: Not here, they haven't.

M5. EATON. -- to |lodge any objection in the state
court.

THE COURT: Not here. | can only deal with ny court,
and I''mnot sure whether they've taken that position in the
state court. But they clearly haven't taken the position here.
And |'ve already, in the short time this has been in the works,
|"ve had nunerous in-court hearings, sonme of them haven't been
on the record because they've been after 5 o'clock; I've had

t el ephone hearings; you' re here today. So other than the fact
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that you asked for considerably nore tine for the dispute, |
think I'"ve allowed sufficient tine to -- there's a |lot of work
for everybody to do; there's no question about it. Very

expedi ted discovery and that's why |I've had as nmany hearings as
required to deal with these issues.

M5. EATON. Right, Your Honor. The only point is that
if there were -- the agreenent did not build in any other kind
of, or nore efficient, or easier nmechanismfor the investors to
be heard. There was no advance notice to the investors that
was publicly made that this was -- and this is an issue that
came up in Justice Kapnick's decision --

THE COURT: \Whiere do you find an obligation that the
trustee tell you before it signs a settlenent agreenent that
requi rements court approval that they're negotiating? You' ve
cited no authority for that. You're conplaining about it.
That's fine, okay. But there's no legal authority that says
the trustee can't go ahead and negotiate a settl enment agreenent
where it -- | nean, any putback clainms belong to the trustees
they don't belong to investors. Qher clains that could be
asserted belong to the trustee, not the investors. They have
it, at a point at |least, where there's a default, they owe
common-| ow fiduciary duties as well as whatever the indenture
requires.

But you've, other than conpl ai ning about it, you've

poi nted to no authority that says they had to tell you before
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they did it. Do you have any authority for that?

M5. EATON:. No, not -- no, | don't, Your Honor. The
point is that once the prudence standard applies, they had a
duty to treat the property as if, to nmanage the property as
if -- which, our property -- as if it were their own.

THE COURT: O her than your disagreenent as to whet her
the existing rehabilitation plan is superior to this
settlenment, you' ve pointed to nothing to suggest that the
trustees did not act solely for the benefit of the investors.

M5. EATON: Wth respect, Your Honor, | disagree. W
don't -- |I've given you -- laid out the facts that we are aware
of based on the information that we' ve been able to gain access
to. And | think the circunstances taken as of --

THE COURT: And you'll get an opportunity to get al
nonpri vil eged i nformati on that supports your clainms, but you
don't break privilege because you think if you' re able to do
it, maybe you'll be able to come up with some facts to support
an argunment why you can. Privilege doesn't go away that
easily.

M5. EATON: |I'mnot -- we're not --

THE COURT: Al right. Anything else -- new points
you want to raise?

M5. EATON. The only new point | wanted to raise, Your
Honor, is with respect to the nediation privilege, which w've

di scussed before. W're here, Your Honor, with respect to --
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the respect to be afforded to the nediation privilege. | think

one of the issues here is, just howfar it's being applied is

pretty unclear to us. |It's certainly -- our viewis that it

certainly cannot cover everything that happened that was

remotely related to the bankruptcy or any negotiations or

di scussions that were going on --

THE COURT:

That's not what the docunents that |'ve

reviewed that -- they're not renote; they're very specific.

They relate --
M5. EATON
under - -
THE COURT:
V5. EATON
di scussed - -
THE COURT
M5. EATON

Those weren't to be | ogged, Your Honor,

['"m sorry?

Those itens weren't to be | ogged. Wen we

Vell, | can only review what was | ogged.

Wien we di scussed -- well, the issue --

that's why I"'mraising it, is that what's out there, | don't

know what all is out there, but when we were discussing the

obligation to | og privileged docunents -- | don't renenber when

It was -- but it was sonme tine back, you indicated that

di scussions -- comuni cati ons between attorney and client

needed to be | ogged, but other itens with respect to the

"medi ation privilege" did not need to be | ogged.

And therefore, those logs -- and that's what |

understand the trustees to have done -- and therefore those
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| ogs don't reflect any of those other materials. And that may
be fair gane, but it depends on how you construe the nedi ation
privil ege.

THE COURT: What -- did you ask for any docunent that
relates to the bankruptcy? What was the docunents -- what did
you ask for in your request?

M5. EATON. No, no, we didn't ask for those things.
"' m basing nmy coments on questions not -- to be fair, not of
the trustees, but of M. Kruger, who took the position that
everything that happened from X date to Y date was part of the
medi ation process, and therefore, covered by the mediation
privil ege.

THE COURT: |If you want to nake a notion to conpe
with M. Kruger -- about M. Kruger, you have a neet-and-confer

with the debtors' counsel, and then you conme back to nme, after
you've -- that's not before ne today. Wat | have before ne
today is your application to conpel the trustees to produce
attorney-client privileged docunents. That's what | have
before me. And your argunents relate to the fiduciary
exception in the nediation privil ege.

Anything el se you want to say on that subject?

M5. EATON: | don't have anything further to add --

THE COURT: Ckay.

M5. EATON. -- unless Your Honor has any questions.

THE COURT: Al right, |I don't. M. Shore?
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MR SHORE: [|'ll be very quick. | just wanted to be
heard on that | ast point on the nediation, and then how we're
going to be approaching that, because | certainly don't want to
file a nmotion to conpel

So, for the record, Chris Shore, fromWite & Case on
behal f of the ad hoc group. First, let ne tell you, we sent a
| etter down just around 3 o'clock on the JSN adversary
proceedi ng. W resolved the statenent of issues; that's
consensual now. And the --

THE COURT: You're still coming in tonorrow, though.

MR SHORE: -- and the scheduling order, we're still
comng into deal -- and we're tal king through the issues on
whet her or not there'll be a consensual amendnent. | don't

think there are going to be big distinctions.

THE COURT: | hope there will be. | nean, | -- if
there's debtors' counsel here, | hope -- and committee counsel,
| hope there'll be a consensual agreenent.

MR SHORE: W're also, and | think Ms. Eaton just
expressed it.

THE COURT: Let ne put your mnd through. |[|'m not
maki ng a decision on the nmediation privilege today, so nothing
I''m saying today is going to affect what positions you're going
to take, okay.

MR SHORE: Good. | -- it's then a question of

procedure, which is, there're two ways, it seens to us, to
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approach it in connection with FG@ C, because there have been
sonme bl anket assertions of nediation privilege. One is to file
a notion to conpel, have that heard --

THE COURT: | don't allowthemto be filed.

MR SHORE: Well, they have a neet-and-confer --

THE COURT: | nean, you'll follow my procedures.

MR. SHORE: And then try to resolve that issue through
that process, or through a process that was discussed in the
JSN adversary proceeding is if they're not going to produce the
docunents, they're not going to get findings of fact on it.

So | woul d propose that our supplenental responses are
due on the 29th, | think, and we were intending on just saying,
with respect to findings of fact they' re seeking, or Iridium
factors they want the Court to rule in their favor on, that
require looking into the nmediation, that is, for exanple, that
it's arms-length, that we just -- that they not be permtted to
proceed on those. So it's just | don't want to be in a --

THE COURT: | don't want to take those up now. | have
enough -- I'msorry, M. Shore, but --

MR SHORE: We'll discuss it --

THE COURT: Ckay.

MR SHORE: W'l discuss it with the debtors and try
to cone to sone arrangenent.

THE COURT: Yeah, | got enough to deal with, okay?

MR. SHORE: All right.
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THE COURT: All right, thank you.

MR. SHORE: Thank you, Your Honor.

THE COURT: Anybody else wish to be heard? Al right.

Pendi ng before the Court is a discovery dispute
bet ween certain investors and RMBS Trust that are wapped with
I nsurance provided by F@ C. The debtors, the rehabilitator,
FA C, and the RMBS Trustees have entered into a proposed
settlenment that will result, anmong other things, in a lunp sum
paynent fromFG C in satisfaction of clains asserted by the
trustees and the debtor.

The settlenent also includes a comutati on,
essentially capping FAC s liability for insured clains.
Because FA C is subject of a rehabilitation proceeding in state
court, the proposed settlenent requires approval of both the
state court and the bankruptcy court. The settlenent hearing
in this court is scheduled for August 16 and 19, 2013.

The investors represented by WIIlkie Farr oppose
approval of the settlenent, essentially arguing that the
settlenent is not fair and reasonable to the investors, because
the comutation substantially reduces the anount the investors
woul d recover from FQ C under its al ready-approved
rehabi litation plan.

As part of the expedited discovery in this case, the
I nvestors argue that the trustees' assertion of attorney-client

privilege nust be set aside on the basis of the fiduciary
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exception to the privilege. The Court directed counsel for the
I nvestors and for the trustees to submt simnultaneous briefs,
addressing the privilege issues on or before noon yesterday,
July 16. The Court also directed the trustees to provide the
Court, for in-camera review, the docunents that have been

wi t hheld on the basis of privilege. The Court set a hearing on
the matter for Wednesday, that's today, July 17 at 3 p.m Al
subm ssions to the Court were tinely made.

Time is of the essence in resolving this dispute,
because of the tight tinme schedule leading to the settlenent
approval hearing. As | said earlier, because of that very
tight tinme schedule, | required the trustees' counsel to
provide, for in-canera review, the docunents as to which these
privileges were asserted. And in ny ruling today, | don't nmean
to suggest that that is a requirenent in order for the Court to
reach the decision. It bolsters ny decision, as | said
earlier, by having reviewed these docunents, specifically with
respect to the need.

Treating the WIllkie Farr letter as a notion to conpel
t he production of docunents, the Court denies the notion for
the followi ng reasons. First, for purposes of the notion, the
Court will treat the duties owed by the trustees to the
i nvestors as extending beyond the four corners of the
I ndentures, pursuant to which the trustees act.

The trustees have stipul ated, for purposes of the
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notion, that they are obligated to act in the best interest of
the investors, with respect to the settl enent agreenent, and
that the stipulated | evel of obligation is sufficient to invoke
the fiduciary exception in this context, and then "but only
when good cause and other el ements of fiduciary exception can
be shown."

Ms. Eaton has disagreed as to the issue of whether --
the |l egal requirenent of whether good cause is a requirenent.

I n support of her argunent that good cause is not required, M.
Eaton points to two decisions, both by Magistrate Judge
Dolinger. First, Martin v. Valley National Bank of Arizona,
140 F.R D. 291, Southern District of New York, 1991. The
second case is Lawence v. Cohn, 2002 W. 109530, Southern
District of New York, January 25th, 2002.

In the Martin case, it arose in the context of a
fiduciary trustee in a DOL action for breach of fiduciary duty.
In the case of Lawrence's case, | believe it involved an
executor or estate beneficiary conflict. Neither of those
cases involve the circunstance of an indenture trustee.

Case | aw establishes that before an event of default
occurs, an indenture trustee's obligations are limted to those
set forth in the indenture. And | quote, "After an event of
default, however, the loyalties of the indenture trustee no
| onger are divided between the issuer and the investors. As a

consequence, New York |aw reall ocates indenture trustees'
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fiduciary duties to reflect the change.” See LNC | nvest nent
Co. v. First Fidelity Bank, National Association, 935 F. Supp
1333, Southern District of New York, 1996; that's the decision
by Judge Mikasey.

After an event of default, "It is clear that the
I ndenture trustee's obligations cone nore closely to resenble
those of an ordinary fiduciary, regardless of any limtations
or excul patory provisions contained in the indenture."” See
Beck v. Manufacturers Hanover Trust Co., 632 N Y.S. 2d 520 at
527, First Departnment 1995. Wile Beck and LNC i ndi cate that
the indenture trustee's obligations nore closely resenble the
obligations of a trustee -- of an expressed trustee, the
obligations are not identical.

The Court concludes that those cases which
specifically requiring a good -- a showi ng of good cause to
i nvoke the fiduciary acceptance or other requirenents as well,
but 1'mgoing to focus on the good cause requirenent. The
cases that the circunstances of an indenture trustee in the
case such as this one, nmuch nore closer resenble those from
Garner v. Wl finbarger, which is at 430 F.2d 1093, Fifth
Crcuit, 1970. It's sort of the progenitor of this fiduciary
exception doctrine.

QO her cases have |ikew se recogni zed that under both
federal law and New York law. In Quintel Corp. v. G tibank,
567 F. Supp. 1357, Southern District of New York, 1983; |
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believe it's an opinion by Judge Sweet. He certainly
consi dered the -- and anal yzed and applied the good cause
requirement. So the Court concludes that the good cause
requirement applies in this case.

And it's unnecessary for ne to consider each of the
el enents of the requirenent to establish that the fiduciary
exception is triggered, because | believe on the record before
me, and including the argunent today, that investors
represented by WIllkie Farr have failed to show good cause to
i nvoke the fiduciary exception.

Wiile it's a state court decision, | rely
substantially on Justice Kapnick's decision in the Bank of New
York Mellon Matter. As | commented earlier, it's a decision, |
think, fromMuwy 20th, 2013; it's quite recent. Justice Kapnick
in an RVBS case anal yzes both the at-issue waiver doctrine --
whi ch the Court doesn't have to consider today, but m ght have
to -- and also the fiduciary exception. And in a carefu
anal ysi s, she parsed the specific issues as to which the
I nvestors sought discovery of attorney-client privileged
communi cati ons.

First she concluded that the fiduciary exception is
potentially applicable in such a case of an indenture trustee,
but Justice Kapnick after carefully analyzing prior case |law --
and I won't go through those cases now, but | agree with her

anal ysis of the case |law -- concluded that anong the
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requi rements for application of the exception is a show ng of
good cause for required disclosure of otherw se privil eged
i nf ormati on.

Justice Kapnick concluded that the investor had
est abl i shed good cause with respect to disclosures specifically
related to a col orable claimof self-dealing and conflict-of-
interest by the trustees. On other issues, however, such as
communi cations at and surrounding the trustees' neeting at
whi ch they determ ned to support the settlenent and
communi cations regarding the settlenent anount, the investors
had not established good cause.

| reach a simlar conclusion here, except that when
pressed, Ms. Eaton identified three matters, when | asked for,
I n what way she contended that the trustees engaged in self-
deal i ng and have a conflict of interest. | followed it up with
a question of what, if any, evidence do you have to support
such contentions? She identified three itens. One, a pre-
exi sting arrangenent for, what she described as, a superior
economc result with the FG@ C rehabilitation agreenent. That
I's fundanentally an economc issue as to which there will be
expert testinmony at the hearing.

The circunstances of the FG@ C rehabilitation plan and
its approval, and the negotiation of the settlenent and
presentation of the settlenent before nme and before Justice

Li ng- Cohan are very different. The proposed settlenent woul d
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result in a | unp-sum paynent and a commutation of FAC s

I nsurance that the anount of its exposure is capped, versus the
FA C rehabilitation plan woul d have a | ong term payout, which
may or may not exceed the net present value of the [unp sum
paynent today, an issue as to which expert testinony will be
provi ded.

So | don't believe that that issue establishes a
conflict of interest on part of the trustees or any self-
dealing on the part of the trustees. There's no -- and |
shoul d say, Ms. Eaton did not identify any alleged self-dealing
on the part of the trustees. The focus has been on the
conflict-of-interest issue.

The second issue she rai sed was signing the settl enent
agreenment w thout disclosure for a one-week period. Now I
suppose |I'd add to that, disclosure that -- w thout disclosure
that the trustees were negotiating the settlenment, and then
once it was signed, disclosure for one week. The Court does
not believe that that matter supports a col orable clai mof
conflict of interest on the part of the trustee. Many or nost
settlenments are negotiated wi thout disclosure to third parties.
The major point is that the settlenent requires approval of two
courts, this court and the State Suprene Court. And the issue
of whether approved, it'll be decided on the nerits.

The third issue that Ms. Eaton raised was that there's

no mechanismto allow the investors to object. And it's very
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precisely in this Court what -- that the settlenent required
it, and this Court has established a schedule for expedited
di scovery, briefing and hearing, and there very nuch is a
mechani sm and as | commented earlier, this Court has already
had numerous hearings on the record and off the record. And
off-record is related to either discovery disputes or
scheduling matters, as to which | frequently do it after
regul ar court hours, but the Court has had nunerous hearings
about it.

And so, the Court concludes that the three issues
rai sed by Ms. Eaton do not raise a colorable claimof self-
dealing or conflict-of-interest sufficient to trigger the

fiduciary exception to the attorney-client privilege.

|*mnot going to go through -- 1've read, | think, al
of the cases that Justice Kapnick cited in her opinion. |'ve
menti oned specifically Hoops, which | -- is a Third Departnent
deci sion by then Judge Levine, subsequent -- then Justice

Levi ne, subsequently Judge Levine on the New York Court of
Appeal s, and obviously Garner v. Wl finbarger, which is the

| eadi ng case on fiduciary exception. |'mnot going to go

t hrough each of the cases that have been di scussed, but in
applying the law to the facts as presented to nme, the notion to
conpel the trustees to disclose docunents or deposition
testinony regarding attorney-client privilege matters is

deni ed.
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But let ne nmake clear that, to the extent that any of
the trustees are relying of advice of counsel as a basis for
their decision to approve the settlement, |I'mnot going to rule

on it today, but it obviously puts the "at-issue" doctrine,
which the state court addressed and other courts have
addressed. | think | addressed themin one opinion, in ResCap
infact. So I'monly ruling on what's before ne today. Let ne
just say, | thought the subm ssions of both parties, the
briefs, were very well done in a relatively short period of
tinme. It was very helpful to the Court.

My decision is not in any way based on the nediation
privilege. That raises no particular reluctance; | just don't
need to get there today. There may be other matters as to
whi ch the nediation privilege needs to be addressed. And with
respect to nediation privilege, there are at |east three
sources that need to be consulted: one, the Court's general
order with respect to the nediation program two, the specific
order | entered when Judge Peck was appoi nted as the nedi ator;
and third, the case law with respect to the scope of nedi ation
privilege. But |I don't need -- for ny decision today -- |
don't need to reach any of those.

What | would like to do, is return the binders with --
that | reviewed in-canmera to counsel who provided them
Qoviously, they're all -- everything was bates nunbered;

everything is on the log. | just don't choose to keep
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privil eged docunents that haven't been disclosed in ny
chanbers.

Do we have counsel for each of those parties here?
M. Siegel, | know you provided what Bank of New York Ml | on
| got U S. Bank National Association, | don't know who -- can't
remenber who's that was.

So here's yours.

Which one is yours? The biggest of the binders.

Ckay, so let the record reflect that |1've returned the
bi nders containing the privileged docunents which | revi ewed
I n- camer a

Court is adjourned.

(Wher eupon these proceedi ngs were concl uded at 4:37 PM
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